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CONSTITUTIONAL AMENDMENT STUDY RELEASED 


OTTAWA, August 1978 -- Federal-Provincial Relations 
Minister Marc Lalonde and Justice Minister Ron 
Basford today released a federal government study 
of some possible alternatives for an amendment 
procedure for the Constitution of Canada. 


The study is intended as additional background 

material for discussions about Canada's constitutional 
renewal. At present, Canada is unique among the 
federations of the world in having to apply to another 
country (the United Kingdom) to amend certain parts 

of its Constitution. The document says this is "because 
of the inability of governments in Canada to reach 
agreement" on a procedure that would strike a balance 
between the need for protection and stability and 

the requirements of flexibility. 


Highlights of the document include: 


@® <A survey of amendment procedures in four 
other federations, namely the United 
States, Switzerland, the Federal 
Republic of Germany and Australia; 


@ A review of Canada's attempts to arrive 
at agreement on an amending formula 
over the past 50 years; 


@ An examination of some possible 
alternatives for an amending formula, 
including a major new possibility -- 
the use of referenda. (Last spring, the 
Government introduced a Bill to give the 
federal government the power to hold 
referenda on constitutional matters.) 
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Among the points made by the study are these: 


e The major problem is finding a workable 
formula, on which the provinces and the federal 
government can agree, to change those parts of 
the Constitution that concern them both, such 
as the distribution of powers. So far, there 
have been nine attempts since 1926. 


e The British North America (BNA) Act -- Canada's 
basic constitutional document -- gives each 
province the right to amend its own Constitution. 
In 1949, on the initiative of Prime Minister 
St-Laurent, the BNA Act was amended to give 
the Parliament of Canada a comparable power to 
amend the Constitution in its "federal" aspects. 
This did not cover several important areas 
including the distribution of powers. Changes 
in these excepted areas still require action 
by the British Parliament. 


e According to established practice concerning 
these excepted areas: 


(i) the British. Parliament will not act 
unless there is a formal request from 
Canada; 


(2)) a request: to the, British Partiament 
requires the approval of the Canadian 
House of Commons and of the Senate 
expressed in a Joint Address of both 
Houses to the Crown; and 


(3) the Government and Parliament of the 
United Kingdom, to avoid interference 
In Canada. s,anternal attalrs awl Li noc 
act on requests from the provinces 
without the advice of the Government 
of Canada. 


@e There is no specific constitutional obligation 
for the Government of Canada to consult the 
provinces before seeking a Joint Address of 
both Houses to the Crown. However, the 
provinces have been involved in the amending 
process in certain instances over the years: 


I ie 


(1) the Government of Canada asked for 
and received the approval of all 
the provinces before requesting the 
British Parliament to make three 
amendments (1940, 1951, and 1964) 
that involved the distribution of 
powers; 


(2) in five instances between 1907 and 
1964, the federal government consulted 
with all the provinces on matters 
concerningpa lt? off thems 


(3) once, in 1930, an amendment concerned 
only some provinces, and only they 
were consulted; and 


(4) on 10 occasions between 1871 and 1949, 
the federal government did not consult 
with the provinces on matters it 
considered to be of exclusive federal 
concern, although, in the last four 
cases, alblleinithe 1940 seoeoneror two 
provinces protested that federal- 
provincial consultations should have 
taken place. 


The study also describes the two amending procedures which 
came close to full acceptance in the recent past: 


The Fulton-Favreau formula (1964), which would 
have required the consent of Parliament and of 
all provincial legislatures for amendments 
affecting matters such as the distribution of 
powers and, in other areas of mutual concern, 

it would have required the consent of Parliament 
and of two-thirds of the provincial legislatures. 


The Victoria amending formula (1971), so-called 
because it came near to being adopted at the 
Victoria Conference, which would have replaced 
the unanimous consent of all 11 legislatures 
envisaged in the Fulton-Favreau formula with 

a "national consensus." The national consensus 
would have been achieved by securing the 
agreement of Parliament and of at least six 
provincial legislatures distributed among 
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four "regions" and representing about 

80 per cent of the population of Canada. 

The four regions were Atlantic Canada, Quebec, 
Ontario and Western Canada. Such a consensus 
would have been required for the more 
important amendments. Amendments applying 

to one or more, but not all, provinces would 
require the consent of the provincial 
legislature or legislatures concerned and 
Parliament. 


The study suggests that, in addition to the Fulton-Favreau 
formula and the Victoria amending formula, two 
alternatives, among others, could be considered: 


e The Victoria amending formula combined with 
anprappeal sto, the people through vasrelereuaun. 
For example, a referendum could be held in 
a region when it vetoes a proposal accepted 
by the other three regions and by Parliament; 
and a national referendum could be held if 
the four regions accepted a proposal and 
Parliament opposed it. 


e The exclusive use of referenda. 


The study also draws attention to several possible ways of 
proposing constitutional amendments as distinct from approving 
them: 


@e An amendment could be proposed by Parliament 
actingvalone;ibyoa .combinationlLot any four 
provincial legislatures, to include one 
from each region or by the legislature(s) 
of any one region (as defined by the Victoria 
amending formula). 


@® The Government's proposed House of the 
Federation, which would create a new 
institution for the expression of regional 
interests, could possibly initiate proposals 
for constitutional amendment by, say, a 
two-thirds vote. However, the study says 
this role would probably supplement rather 
than substitute for other ways of proposing 
amendments. 


e Amendments might be proposed by popular petition: 


that is, by a minimum number or percentage of 
VOGT S. 


IPS 


e The study notes, however, that in the 
four other federations surveyed, the federal 
legislature has a key role in proposing 
constitutional amendments. 


The study is being put forward by the Government only as 
background information to contribute to the discussion 

of possible alternative amending procedures. No decision 
has been taken by the Government as to what method it 
prefers. 


With regard to timing, the Government proposed, in its 
White Paper, A Time for Action, a two-phase approach to 
revision of the Constitution. Proposals concerning the 
first phase were contained in the Constitutional 
Amendment Bill introduced in the Commons on June 20. 

The Bill contained no proposals concerning an amending 
procedure. The second phase will concern mainly the 
distribution of powers between the federal and provincial 
authorities. Whether a consensus on an amending procedure 
should be achieved towards completion of the second phase 
or earlier is a matter yet to be determined, and this 
will be the subject of discussion among the federal 

and provincial governments. 


Digitized by the Internet Archive 
in 2023 with funding from 
University of Toronto 


https://archive.org/details/31/761117094763 
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